
 

  

ARE HABITAT CONSERVATION PLANS RIGHT FOR  

OREGON’S STATE FORESTS? 

 

  

 

Even prior to their establishment as state lands from the 1920s to the 1970s, the coastal 

forests of western Oregon have been defined by their conflicts as much as their biological make-

up.   As homes to both the heart of the Pacific Northwest logging industry and the hearts of eco-

systems supporting remarkable networks of plants and endangered species, land-use planning has 

been constantly mired in bitter battles, costly lawsuits, and ever-souring feuds.   

  

As opposed to the majority of forest land in Oregon, which is owned and managed 

federally, the state forest lands are held in trust for its citizens by the state and managed by the 

Oregon Department of Forestry (ODF).   Because of this legal relationship, ODF has a 

responsibility to manage the forests with the goal of achieving the “greatest permanent value to 

the state.”  And according to current Oregon Administrative Rules (OARs), the route toward 

“greatest permanent value” will be plotted by providing the greatest possible benefit to the 

people of Oregon – socially, economically and environmentally.  The citizens of Oregon, 

therefore, have their own particular duty: to participate and advocate in the discussion of how 

best to manage, use, preserve, enjoy and cultivate the possibilities of our forests.   
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 While the relationship between utilitarian forest use and conservation has been combative 

and strained, there are options within existing federal law that provide other methods for 

cooperation and growth.   One of these tools is a Habitat Conservation Plan, a provision in the 

Endangered Species Act that suggests negotiation take place before litigation.  Now is the time 

for concerned citizens to become informed about these possibilities, and help shape the future of 

Oregon’s state forests.    

   

********** 

   

The eventual intent of the Endangered Species Act (ESA) is to render itself unnecessary: 

by protecting threatened species and by fostering the growth of their habitats.  Yet since the 

law’s implementation in 1973, conflicts between private interests and protected species have 

grown alongside conservation efforts.  A large portion of these tensions spring from the fact that 

a large portion of endangered species populations don’t live solely on Federal or otherwise 

protected land – many of them reside, migrate or breed within state managed or private spaces 

where landowners plan to alter and use the land for their benefit, and didn’t factor unseen eagle’s 

nests into their economic futures.    

 

In 1983, amendments to the ESA in section 10(b) allowed for new options for 

compromises between these often-contradictory interests.    Within these amendments was the 

idea of Habitat Conservation Plans (HCPs).  An HCP allows for a person or company to carry 

out otherwise lawful activities that might harm an endangered species – but only if they first 

propose a plan that outlines how they’ll do further work to aid the species in other ways.  
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  Harming, killing, destroying the habitat of, or distressing a member of an endangered 

species is called a “take,” so to engage in work that might “take” a creature requires an 

“incidental take permit.”    The take permits are filed for along with the proposal of a Habitat 

Conservation Plan, which must account for the likelihood of taking endangered animals, any 

other possible methods of working that wouldn’t harm animals with such gravity, how the 

company or person will provide recourse that aids the survival of the animal in other ways, and 

how these efforts will be funded.   

 

The idea of HCPs came about in 1983 with a conflict on San Bruno Mountain, the largest 

remaining section of open lands in the San Francisco Bay area.  It was home to three species of 

threatened butterflies – the Mission Blue, the Callippe Silverspot, and the San Bruno Elfin – 

along with threatened snakes, frogs, and several plants that provided habitat for these rather 

particular creatures.   A residential construction company had rights to develop a section of land 

on one side of the mountain.  The construction project would provide a great number of jobs and 

economic viability to the community.  But local conservationists noted immediately that the 

proposed developments, though not seeking to destroy or occupy the entire mountain, would 

hugely disrupt the delicate breeding and migrating patterns of the butterflies.   

 

As it always seems to go, one residential building prospect and a few butterflies came to 

represent quite a lot more.  The political climate in the United States had changed in the past ten 

years, and the current federal administration was far less suited to environmental activism and far 

less likely to allot funds and resources toward preservation.  Conservation groups, like the Sierra 
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Club of San Mateo County and the San Bruno Mountain Watch, noted that while they understood 

the significance of the most seemingly frivolous creatures as factors in a complex ecosystem, a 

few fragile butterflies were not going to be the best symbolic ambassador when pitted against the 

desires of a company to start a large building project that would revitalize a struggling 

community with ongoing job prospects and structural improvements.   

 

With some begrudging skepticism and a cautious attitude, the idea of the HCP 

compromise was struck, with the notion that the San Bruno Mountain area would be a kind of 

experimental format for other such compromises in the future.  It wasn’t perfect, but it allowed 

construction in some areas along with provisions for restoration, weed control, and planting in 

other areas.  Critics noted that the plan mainly provided for survival as opposed to recovery – 

they would help the species not die, but not exactly thrive, either.   And while parts of the plan 

seemed to provide considerable space for the butterflies, it was in areas without the necessary 

plant coverage and other ecosystem factors that would actually foster population growth.  

However, critics also noted that it was, indeed, far better than nothing, and that a refusal to be at 

all flexible or communicative might simply fuel the current political resentment and hostility 

toward species protection.  

 

Now, we’re about twenty years into the San Bruno plan.  According to Forest Service 

reviews provided for in the plan, the butterflies have survived, and their populations have grown 

in small increments.   
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Several more HCPs were developed after San Bruno, and in the 1990s, the number of the 

plans and the area of land they dealt with grew exponentially: one dozen incidental take permit 

applications in the first ten years grew to over 200 applications in the following five.   Now, 

instead of noting the possible destruction of one bird’s nest on an acre where a single person 

wants to build a home or ranch some cows, HCPs are more likely to create a comprehensive plan 

for harvesting forest products on a vast expanse of acreage:  18 currently functioning HCPs 

create agreements that cover over 500,000 acres each, and there are more that cover 200,000 or 

100,000 acres.   

 

In Oregon, the conflict between forest use as an economic aid to improve the livelihood 

of people and wild forest preservation as an inherent value defines our culture and character.  

Our economy and lifestyles were historically founded on logging, damming and ranching, yet 

half of our state’s substantial land base is at least partially protected forest land.   The thematic 

pulse of the working-verses-wild-forests struggle in Oregon makes the idea of a self-designed, 

flexible compromise – especially one that regards the rights and protections of non-federal 

landowners highly – feel particularly relevant here.   

 

The fraught history of the Northern Spotted Owl in our coastal forests – a large amount of 

which are state forest land – is well known; it calls to mind the same concerns that the 

conservationists of San Bruno Mountain faced in the 1980s with a rare butterfly as a poor 

figurehead for cautious eco-system management.  How do you pit the flat face of a rather dim-

looking bird against the human children of a logging family?  
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  Of course, we know that the owl doesn’t simply speak for himself, and that his existence 

is an indicator for the survival of ancient, old growth temperate rainforests – places that are 

extremely special, and whose destruction would be an irreversible tragedy.   And that timber 

companies are sprawling corporations with manifold capital interests and powers outside of their 

blue-collar employee base.   But there’s still no denying the weight and the difficulty of this 

conflict.   

 

There are currently six approved and working Habitat Conservation Plans in Oregon, and 

the largest is located on Weyerhaeuser’s Millicoma Tree farm, between the Elliott state and 

Siuslaw national forests.   It covers 208,000 acres and regards the survival of the Northern 

Spotted Owl.   Implemented in 1995, the plan allows for the non-disturbance of existing nesting 

sites, timber harvests within 17,000 acres of potential nesting habitat (in this case, that means old 

growth stands), and preservation and development of dispersal land upon which young owls can 

move freely.   

 

In the plan proposal, Weyerhaueser argued that the existing breeding pairs of owls 

located on the tree farm would not provide a dependable likelihood of sustainable population 

growth for the foreseeable future.  If there aren’t enough breeding pairs around to provide a 

sustainable population, the only other option is migration from other forest areas, which requires 

the dispersal land Weyerhaueser allotted for in their plan.   

 

The HCP lasts for fifty years, until 2045.  A review of owl populations will take place at 

the twenty year mark: February, 2015.    
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But in the past twenty years, other factors have contributed to the Spotted Owl’s chance 

of survival.  The range expansion of the more aggressive Barred Owl into the Pacific Northwest 

in the past few decades has provided a stiff set of difficulties for the meeker, smaller Spotted 

variety.   The Barred Owl invasion wasn’t necessarily accounted for in the early nineties, nor was 

it entirely expected.   And what else will change before 2045?   It’s impossible to seriously 

account for every prediction.   

 

Another part of the ESA amendments that allowed for HCP development is the “No 

Surprises” clause, the name of which feels rather openly naïve.  The clause insists that after an 

HCP is established, new developments of endangered species populations, or changes in 

ecosystem, or other unexpected discoveries will not allow anyone to force the landowner into 

sacrificing anymore of their land to conservation efforts.   This clause has engendered skepticism 

in the past, and rightly so.   

 

The ability of HCPs to function as planned – which means protecting the ability of 

landowners to use their land as they see fit and assist with the growth of endangered species – 

depends most fervently on diligent biological and citizen review.   

 

During the HCP proposal process, each plan is printed in the Federal Register and 

allowed a thirty-day period for public commentary and review.  It is essential that organizations 

dedicated to conservation meticulously seek out each proposal and review it with critical and 

expert eyes, as opposed to simply relying on Regional forest service representatives of the FWS 
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and the ESA committee to implement these plans that span decades and hundreds of thousands 

of acres.   Usually, after the thirty-day period, there’s very little room for challenging the 

methods and agreements.   

 

However, since every plan is singularly developed and proposed by the landowner and 

must be approved by the committee, it would be possible for those conservation-minded 

organizations to put pressure on the development process and call for regular biological reviews 

to be included in the plan, with the consequences clearly outlined if the reviews are not 

conducted or if the findings are inadequate (i.e. immediate dissolution of the HCP agreement).    

Without a strict call for continual review and the opportunity to change the parameters of the 

plan outlined in the original proposal, the development of HCP’s could become unwieldy, and 

we might end up in unpleasant circumstances when something changes in ten or twenty or thirty 

or fifty years, or the eco-systems react in ways we did not predict or expect.   

 

Attentive and assertive efforts from non-profits insisting on the appropriate development 

and use of HCP’s have been effective in the past.  In Sierra Club v. Babbit 15 F. Supp. 2d 1274 

(1998),   Alabama’s chapter of the Sierra Club challenged condominium developer Bruce 

Babbitt’s permits to bulldoze and build on Alabama’s Fort Morgan Peninsula,  a unique stretch 

of narrow white sand dunes jutting into the Gulf of Mexico.   The club filed for an injunction to 

halt construction, arguing that the permits had been granted on the basis of faulty science.    

 

The Fish and Wildlife Service (FWS) had not only failed to insist that Babbitt clearly 

explain where the funding would come from to mitigate the damage done to beach mouse 
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habitat, but FWS’s own research on the viability of the plan was severely lacking – they even 

refused to name their sources for their biological surveys and did not submit an Environmental 

Impact Statement.  US Courts usually follow a deference rule in cases like this that allows them 

to defer to agencies as experts, unless it’s apparent that the agency’s interpretation of a statue is 

unreasonable.  Alabama’s district court agreed with the Sierra Club: FWS’s granting of the 

permits was  definitely unreasonable.   The court thus set a powerful precedent in favor of 

environmental concerns, pointing out that it’s not enough for an agency to “go through the 

motions” of endangered species compromises, but that research into the future of the affected 

species should be thoughtful, diligent, and honest.   

 

 

The trend toward vast, expansive and eco-system inclusive HCP’s feels slightly risky – 

how many incidental take permits should we be giving up in exchange for supposed habitat 

restoration tactics that are seemingly impossible to measure without the perspective of time?   

But it’s also realistic.  The conflicts of private land use and species preservation will not resolve 

themselves.   Punitive threats of court action, while often quite effective for environmentalists, 

are time consuming and adversarial.  Lawsuits and injunctions stop the immediate destruction of 

forests and animals, but they don’t necessarily provide a more comprehensive blueprint for how 

humans with deeply conflicting desires could possibly work together and not destroy everything 

around them.    Habitat Conservation Plans, while flawed, seem to provide a kind of binding 

mediation, in which common ground seems almost faintly perceptible in the distance.   

 

 

 

  



 10 

 

 

 

 

Sources Consulted 

 

Sierra Club v. Babbitt, 15 F.Supp.2d 1274 (1998) 

 

http://parks.smcgov.org/sites/parks.smcgov.org/files/101812%20HCP%20Trustees%20minutes.p

df 

 

http://www.umich.edu/~esupdate/library/97.07-08/hcp.html 

 

http://www.fws.gov/midwest/endangered/permits/hcp/hcp_faqs.html 

 

http://web4.audubon.org/campaign/esa/hcp-guide.html#other/ 

 

https://www.fws.gov/oregonfwo/ToolsForLandowners/HabitatConservationPlans/#HCP 

 

http://www.fws.gov/oregonfwo/toolsforlandowners/HabitatConservationPlans/WeyerhaeuserHC

P.pdf 

 

http://www.fws.gov/oregonfwo/ToolsForLandowners/HabitatConservationPlans/HCPIncidental

TakeQandA.pdf 

 

http://www2.nature.nps.gov/YearInReview/yir2000/pages/02_nps_science/02_03_gremel.html 

http://parks.smcgov.org/sites/parks.smcgov.org/files/101812%20HCP%20Trustees%20minutes.pdf
http://parks.smcgov.org/sites/parks.smcgov.org/files/101812%20HCP%20Trustees%20minutes.pdf
http://www.umich.edu/~esupdate/library/97.07-08/hcp.html
http://www.fws.gov/midwest/endangered/permits/hcp/hcp_faqs.html
http://web4.audubon.org/campaign/esa/hcp-guide.html#other/
https://www.fws.gov/oregonfwo/ToolsForLandowners/HabitatConservationPlans/#HCP
http://www.fws.gov/oregonfwo/toolsforlandowners/HabitatConservationPlans/WeyerhaeuserHCP.pdf
http://www.fws.gov/oregonfwo/toolsforlandowners/HabitatConservationPlans/WeyerhaeuserHCP.pdf
http://www.fws.gov/oregonfwo/ToolsForLandowners/HabitatConservationPlans/HCPIncidentalTakeQandA.pdf
http://www.fws.gov/oregonfwo/ToolsForLandowners/HabitatConservationPlans/HCPIncidentalTakeQandA.pdf

